
Newfoundland (Treasury Board) v. N.A.P.E

Women’s Court of Canada
[2006] 1 W. C. R. 327

Dans l’arrêt Terre-Neuve (Conseil du Trésor) c. N.A.P.E., le Tribunal des
Femmes du Canada infirme la décision de 2004 de la Cour suprême du Canada
qui a jugé justifiable au regard de l’article premier, la décision du gouvernement
de Terre-Neuve et du Labrador d’annuler ses obligations en matière d’équité
salariale à l’égard des femmes, aux termes de la Public Sector Restraint Act,
violant ainsi les droits de ces femmes à l’égalité. Le Tribunal des Femmes du
Canada estime qu’il faut procéder à un compte rendu complet et substantif de la
violation des droits à l’égalité en vertu de la Charte canadienne des droits et
libertés, afin de permettre une analyse plus exhaustive des arguments utilisés
pour justifier l’empiétement sur ces droits à l’égalité. Un examen des questions
d’égalité soulevées par l’affaire N.A.P.E. comprend l’historique de la discri-
mination salariale fondée sur le sexe ainsi que de l’équité salariale comme
solution juridique à ce problème. Sur cette toile de fond, le Tribunal des Femmes
du Canada juge que le refus de respecter l’équité salariale a provoqué un préjudice
matériel et symbolique tout en violant manifestement les droits des femmes à
l’égalité substantive. Une analyse des principes de droit international en matière
d’équité salariale révèle que la Public Sector Restraint Act contrevient aussi à
ces normes internationales. Dans l’application de l’article premier, le Tribunal
des Femmes du Canada examine le concept de la démocratie substantive comme
contrepartie de l’égalité substantive et juge qu’il faut interpréter l’article premier
de manière à éviter les conflits entre les droits et la démocratie. Le Tribunal
estime que des considérations fiscales ne doivent jamais suffire comme motif
important et urgent pour enfreindre les droits à l’égalité et que, de toute manière,
le gouvernement ne s’est pas acquitté de sa charge de preuve en démontrant qu’il y
avait, de fait, une crise fiscale. Le gouvernement n’a pas réussi non plus
à s’acquitter du fardeau de la preuve aux stades de l’atteinte minimale et de la
proportionnalité dans l’analyse en vertu de l’article premier, une conclusion
qu’appuie le droit international. Le Tribunal des Femmes du Canada ordonne au
gouvernement de respecter ses obligations en matière d’équité salariale à l’égard
des femmes représentées par le syndicat N.A.P.E.

In Newfoundland (Treasury Board) v. N.A.P.E. the Women’s Court of Canada
reverses the Supreme Court of Canada’s 2004 decision that the erasure of pay
equity obligations under Newfoundland and Labrador’s Public Sector Restraint
Act was a justifiable violation of women’s equality rights. The Women’s
Court finds that a full and substantive account of the equality rights violation
under the Canadian Charter of Rights and Freedoms is required in order to
provide for a more comprehensive and contextual analysis of the arguments used
to justify the infringement of these rights. Examination of the equality issues
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in N.A.P.E. includes consideration of the history of sex-based wage discrim-
ination and of pay equity as a legal remedy for such discrimination. Against this
backdrop, the Women’s Court finds that the erasure of pay equity results in
material and symbolic harms and is a clear violation of women’s right to
substantive equality. A survey of international law principles on pay equity
supports this finding. In considering section 1, the Women’s Court examines the
notion of substantive democracy as a counterpart to substantive equality, holding
that section 1 of the Charter should be interpreted so as to avoid a conflicting
relationship between rights and democracy. The Women’s Court finds that fiscal
considerations should never suffice as a pressing and substantial basis for
overriding equality rights and, in any event, that the government did not meet its
evidentiary burden in proving that a fiscal crisis existed in this case. The
government also failed to meet its justificatory burden at the minimal impairment
and proportionality stages of the section 1 analysis, a conclusion supported by
international law. The Women’s Court decides that the government must comply
with its pay equity obligations to the workers represented by NAPE.

Reconsideration of Newfoundland (Treasury Board) v. N.A.P.E., [2004]
3 S.C.R. 381 (judgment of the Supreme Court of Canada reversed).

The decision of the Women’s Court of Canada was delivered by:

JENNIFER KOSHAN

I. Introduction

1. In April 1991, the Newfoundland and Labrador government (referred
to throughout as the government) passed wage restraint legislation, the Public
Sector Restraint Act (PSRA), S.N. 1991, c. 3 rep. and subs. S.N.L. 1992,
c. P-41.1, which imposed cost-cutting measures on the wages of its own
employees. One effect of this legislation was to extinguish the government’s
obligation to pay $24 million in pay equity adjustments owed to workers in
predominantly female bargaining units, who were predominantly women
workers. In the government’s own words, ‘‘[e]ssentially what that does is it
erases an obligation we had there of approximately $24 million’’ [emphasis
added] (Newfoundland (Treasury Board) v. N.A.P.E., [2004] 3 S.C.R. 381
(NAPE SCC), Exhibit DC-8, House of Assembly Proceedings, 19 March 1991,
Appellant’s Record, Volume IV, at 644-5).
2. The Newfoundland and Labrador Association of Public and Private
Employees (NAPE) challenged the government’s legislative action as a
violation of the employees’ equality rights under section 15(1) of the
Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act
1982, being Schedule B to the Canada Act, 1982 (U.K.), 1982, c. 11. The courts
and Arbitration Board held that the impugned legislative measure did infringe
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the employees’ section 15(1) equality rights. The Arbitration Board also held
that the government failed to meet its obligation under section 1 of the Charter
to justify this infringement. However, the courts disagreed. From the
Newfoundland Supreme Court to the Supreme Court of Canada, the courts
held that the infringement was demonstrably justifiable as a reasonable limit
on equality rights in a free and democratic society.
3. The Women’s Court of Canada disagrees with the conclusion reached
by the courts below. In our opinion, the courts failed to hold the government
to account for its decision to erase a substantial portion of its pay equity
obligation. The government argued that it was required to make hard choices
to address a fiscal deficit and that significantly reducing its pay equity
obligations was one of these hard choices. We respectfully disagree. In our
opinion, reducing pay equity obligations was a politically more expedient
choice for the government than finding a way to fulfil these obligations. It was
also a choice that did not comply with the government’s obligations to respect
and uphold women’s equality rights under the Charter, even in times of fiscal
deficit. Our reasons are set out in the following decision.

II. Factual Context

4. NAPE is a union that represents workers employed by the government.
In this case, Newfoundland and Labrador was acting both as government and
as employer.

A. Pay Equity Negotiations and Agreement

5. In June 1988, after lengthy negotiations, NAPE and the government
reached a pay equity agreement. The agreement opened with an acknowledg-
ment that there was sex-based wage discrimination in the public sector.
The stated purpose of the agreement was ‘‘[t]o achieve pay equity by redressing
systemic gender discrimination in compensation for work performed by
employees in female dominated classes’’ (NAPE SCC, Exhibit C-1: Collective
Agreement between the NAPE Hospital Support Staff and Her Majesty the
Queen in Right of Newfoundland and the Newfoundland and Labrador
Health Care Association, Appellant’s Record, vol. IV, at 586).
6. When the pay equity agreement was reached, NAPE and the
government did not know the extent of the discrimination and thus did not
know the amounts owing in pay equity adjustments. The agreement
established a process for identifying the discrimination and then remedying
the discrimination once its scope was determined. The agreement also included
a five-year, phased-in implementation process for the pay equity adjustments.
During the first four years of the implementation period, the government was
required to spend up to 1 per cent for each relevant payroll. If a job class did
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not receive its full pay equity adjustment by the end of the fourth year,
the government was obliged to pay the full amount of the remaining
adjustment in the fifth and final year of the implementation period.
7. Most of the workers affected by the impugned legislation were in the
health care sector, and many were employed as hospital and nursing home
support workers. The pay equity implementation date agreed to for these
workers was 1 April 1988. By 1 April 1991, the parties had determined that
approximately 4,700 workers were owed pay equity adjustments. The govern-
ment said that these payments represented a cost of approximately $24 million.
Under the pay equity agreement, the government was obliged to make the first
four pay equity adjustments to the affected employees on 1 April 1991. These
four pay equity adjustments were those owing effective 1 April 1988, 1 April
1989, 1 April 1990, and 1 April 1991.

B. The Public Sector Restraint Act and Its Impact

8. The PSRA was passed in April 1991 at the same time as the pay equity
job evaluation process for the health care support and hydro workers was
being completed.
9. The PSRA imposed restraints on public sector wages in two ways.
First, section 5 of the PSRA voided any scheduled increases in pay scales under
collective agreements. This form of restraint applied to all of the public sector,
including employees in female-dominated jobs who were still being paid
discriminatory wages.
10. Second, section 9(1) of the PSRA specifically targeted the pay equity
adjustments owed to employees in female-dominated jobs under the pay equity
agreement. Section 9(1) was interpreted to void the government’s obligation
to make pay equity adjustment payments for any period prior to 1 April 1991.
As a result, on 1 April 1991, the affected employees received only the first
pay equity adjustment, instead of the first four pay equity adjustments that
were due on this date. Thus, these workers never received the pay equity
adjustments they were owed on the work they did between 1 April 1988 and
1 April 1991. In addition, the deadline for the government’s obligation to
implement pay equity was postponed for three years.
11. The PSRA imposed restraints for a two-year period from 1 April 1991
to 31 March 1993. When the government wanted to continue cost-cutting
measures after the end of the legislated restraint period, it reached an
agreement with NAPE to take back 1.5 sick days per employee, to reduce the
employer’s contribution to the pension plan, and to further extend the pay
equity implementation period. Under the renegotiated pay equity implemen-
tation agreement, the government was no longer required to pay the full
amount of pay equity adjustments owed in the fifth year of the implementation
period. Instead, the government was obliged to pay 2 per cent of the payroll
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per year until the pay equity adjusted rate was fully implemented.
Under the extended pay equity implementation period, it took up to ten
years for some employees to receive their full pay equity adjustment.
Moreover, this renegotiated agreement did not restore the three years of
pay equity adjustments for the 1988–91 period that were taken away by the
PSRA.
12. Thus, the net effects of the PSRA on workers in the affected female-
dominated job classes were:

. to freeze their discriminatory wages for the period from 1991 to
1993;

. to erase the government’s obligations to make pay equity
adjustment payments on work performed between 1 April 1988
and 1 April 1991; and

. to extend the pay equity implementation period by three years
by effectively moving forward the implementation date from
1 April 1988 to 1 April 1991.

III. Judicial History

A. Arbitration Decision (NAPE SCC, Appellant’s Record,
Volume I, at 2-137)

13. NAPE challenged the validity of section 9 of the PSRA by way of
a grievance under its collective agreement with the government.
The Arbitration Board unanimously held that section 9 infringed section 15
of the Charter because it had an adverse impact on women who were already
negatively affected by sex-based wage discrimination.
14. A majority of the Arbitration Board also held that the government
failed to justify this infringement under section 1 of the Charter. All members
of the board agreed that the government had a pressing and substantial need to
save money and that there was a rational connection between this objective
and section 9 of the PSRA. They disagreed about whether the government had
met the proportionality requirement or not.
15. In the view of the majority, the government’s evidence established that
further lay-offs were the only alternative to erasing the pay equity obligation
that it considered. The majority concluded that there were other alternatives
that the government should reasonably have considered. These alternatives
included suspending the regular step increases and the reclassification increases
that continued during the restraint period. They also included the type of
across-the-board cost reduction measures—that is, cutting employees’ sick days
and reducing the employer’s pension contributions—that were taken after
March 1993. Thus, it appeared to the majority that the government’s decision to
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unilaterally void its pay equity obligations for a three-year period was probably
the most rights-infringing measure:

[T]here is more than sufficient evidence in this case to
establish that several other less restrictive means were
available to government which would have minimized
the infringement. In my view, government should not be
accorded a measure of deference or flexibility here
because it limited its consideration of alternatives to
only one option, i.e. 900 layoffs, a choice which was
probably the most severe of any that could have been
contemplated at the time. Moreover, it is not really clear
that government seriously considered layoffs as an
option. Indeed, the reference in Hansard to 900 layoffs
could be interpreted as an attempt to describe by way
of example what would have been the equivalent cost
of the pay equity adjustments involved in terms of
jobs. Under the circumstances, it is my view that
government did not reasonably attempt to minimize the
infringement. Rather, it probably chose the most
restrictive means available to achieve its objective
(NAPE SCC, Appellant’s Record, vol. I, at 102).

16. As a remedy, the Arbitration Board declared that section 9 of the
PSRA was void and ordered the government to comply with the provisions of
the pay equity agreement as incorporated in the collective agreement.

B. Judicial Review by the Supreme Court of Newfoundland
(Trial Division (1998), 162 Nfld. & P.E.I.R. 1)

17. The Supreme Court of Newfoundland, Trial Division, granted the
government’s application for judicial review of the Arbitration Board’s
decision. The court held that section 9 of the PSRA infringed section 15(1) of
the Charter because its effect was to continue the government’s wage
discrimination beyond the date when the government was obliged to eliminate
this discrimination. However, the court held that the infringement was
justified.
18. Justice Keith Mercer was of the view that the Arbitration Board failed
to show the appropriate deference to government decision making on fiscal
matters when it invoked alternative options that the government did not
consider. In his view, government decisions about the expenditure of public
funds belong within the government’s control because they ‘‘necessarily
involve choices between the claims of various sectors of society’’ (NAPE,
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Supreme Court of Newfoundland, Trial Division, at para. 88). Mercer J. held
that the government fulfilled its justificatory obligation to demonstrate that it
had considered reasonable alternatives when it stated that lay-offs were the
only alternative.

C. Appeal to the Newfoundland Court of Appeal ((2002),
221 D.L.R. (4th) 513)

19. The Newfoundland Court of Appeal agreed with Mercer J. that
section 9 of the PSRA infringed section 15 of the Charter and that this
infringement was justified under section 1.
20. On the section 15 question, the Court of Appeal held that the
infringement was linked to the government resiling from its commitment to
make the pay equity adjustments, stating:

Once Government committed itself to pay equity it
could not repeal that undertaking for the duration of
the restraint period as it did in s. 9 of the restraint
legislation without infringing section 15(1) of the
Charter (at para. 339).

The Court of Appeal also agreed with the lower court that the Arbitration
Board failed to accord the appropriate deference to the government’s fiscal
decision making.
21. Justice William Marshall went even further to pose a more general
challenge to the role of the Charter in Canadian constitutional law. In his view,
the justificatory burdens that have been imposed on governments by the courts’
interpretation of section 1 were contrary to the separation of powers between
the courts and the legislatures and should be re-examined. Marshall J.A.
proposed that a new test be added for section 1, which would require courts to
ask at every stage of the analysis whether the burden imposed on the
government was displacing the proper balance between the role of the courts
and the role of the legislature.

D. Appeal to the Supreme Court of Canada ([2004] 3 S.C.R. 381)

22. On appeal, the Supreme Court of Canada upheld the conclusion
reached by the Newfoundland courts. On the section 15(1) question, Justice
Ian Binnie, writing for a unanimous court, applied the framework from Law v.
Canada (Minister of Employment and Immigration), [1999] 1 S.C.R. 497. The
Court held that section 9 of the PSRA drew a distinction on the basis of sex
because it targeted female-dominated classifications and that this distinction
imposed substantive discrimination on the basis of the four contextual factors
articulated in Law (at paras. 38-51).
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23. On the section 1 issue, the Supreme Court of Canada affirmed the
general principle that governments are required to ‘‘demonstrate’’ their
justification for limiting a Charter right. Likewise, the Court affirmed in
principle the R. v. Oakes, [1986] 1 S.C.R. 103, framework for section 1
justification, thus rejecting Marshall J.A.’s opinion that this framework
disturbs the separation of powers between the legislature and the courts (at
paras. 104-16). In applying the Oakes framework, however, the Supreme Court
of Canada agreed with the conclusion of the lower courts that the government
met its section 1 justificatory burden.
24. We elaborate further on the Supreme Court of Canada’s reasons for
decision where they pertain directly to our discussion of particular issues.

IV. Issues

25. Does section 9 of the PRSA infringe section 15(1) of the Charter?
If so, is the infringement a reasonable limit prescribed by law as can be
demonstrably justified in a free and democratic society under section 1 of the
Charter?

V. Analysis

A. Section 15 of the Charter

26. The equality rights issue in this case is the constitutional validity of
section 9 of the PSRA, which provides as follows:

9. (1) Notwithstanding the terms and conditions of
a pay equity agreement contained in a collective
agreement or added by agreement to an existing
collective agreement, no pay equity agreement shall
contain a provision which implements that pay equity
agreement retroactively.
(2) Where there is a provision in a pay equity agreement
which provides that the pay equity agreement shall be
implemented retroactively, that provision is void.
(3) Notwithstanding the other provisions of this Act,
a pay equity agreement may be negotiated or imple-
mented, but the 1st pay equity wage adjustment date
shall be the date on which the pay equity wage
adjustment is agreed upon.
(4) This section applies whether the pay equity agree-
ment is reached or the pay equity wage adjustment date
is agreed upon before or after the date this Act comes
into force.
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(5) In this section ‘‘pay equity agreement’’ means an
agreement between a public sector employer and a
group of public sector employees to recognize the
compensation practice which is based primarily on
the relative value of the work performed, irrespective
of the gender of employees, and includes a requirement
that no employer shall establish or maintain a difference
between compensation paid to male and female employ-
ees, employed by that employer, who are performing
work of equal or comparable value.

27. Although the other courts hearing this case all held that the
impugned legislative measure infringed section 15(1), they did so with a
relative ease that is troubling in view of the similar ease with which they
accepted as justifiable the government’s decision to erase its pay equity
obligations. In contrast, we undertake a detailed section 15 analysis because we
believe that this type of examination of the equality rights issue is critical to
properly ground the section 1 analysis.
28. Our discussion of the equality rights issue is divided into three parts.
In the first part, we set out our approach to a substantive and contextualized
analysis of the application of section 15(1) of the Charter in this case. In the
second part, we outline some of the difficulties with the Supreme Court’s
approach in Law, supra, in terms of addressing section 15(1) claims generally
and in its application to this case. In the third part, we draw on international
law principles to support our analysis of section 15(1) of the Charter.

(1) Substantive Equality Framework

29. The text of section 15 of the Charter states:

15. (1) Every individual is equal before and under
the law and has the right to the equal protection and
equal benefit of the law without discrimination and, in
particular, without discrimination based on race,
national or ethnic origin, colour, religion, sex, age or
mental or physical disability.
(2) Subsection (1) does not preclude any law, program
or activity that has as its object the amelioration of
conditions of disadvantaged individuals or groups
including those that are disadvantaged because of
race, national or ethnic origin, colour, religion, sex,
age or mental or physical disability.

30. Beginning with the Supreme Court of Canada’s decision in Andrews v.
Law Society of British Columbia, [1989] 1 S.C.R. 143 at 164-71 (per Justice
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William McIntyre), Canadian courts haverejectedan abstract and formalistic
approach to equality rights in favour of a contextual and substantive
approach.
31. In Andrews, the SupremeCourt of Canada posed two questionsfor
a substantive approach to equality rights under the Charter: (1) is there a
distinction in treatment; and (2) is this distinction discriminatory? In the
Andrews framework, the question of whether the distinction is based on a
prohibited or analogous ground was part of the answer to the question of
whether the distinction is discriminatory.
32. A fundamental principle of a substantiveequality approachis that the
focus should be on the effects of the differential treatment or action.
Moreover, theseeffectsmust be looked at not simply by themselvesbut also in
their historical, social, political, and legal context (Andrews, at 152, 164-9,
174-5, and 180-1; Eldridge v. British Columbia (Attorney General), [1997]
3S.C.R. 624 at paras. 60-1, 64-9, and 77; Law, at paras. 39, 42-3, 51, 54-5,
64-5, 70, and 85-6).
33. The pay equity agreementbetweenNAPE and the government was
reachedin a context wherediscrimination is legally recognizedasa significant
causeof the gap betweenwomenÕswagesand menÕswagesand pay equity is
recognizedas a legal remedyfor sex-basedwagediscrimination. A contextual
analysisof the pay equity agreementbetweenNAPE and the governmentand
of the effectsof section9 of the PSRA is therefore necessaryto the section15
analysisin this case.

(a) Social Context of the Pay Equity Agreement

34. The principle of ÔÔequalremuneration for work of equal valueÕÕwas
one of the founding principles of the International Labour Organization,
which was established in 1919 (Constitution of the International Labour
Organization, Part XIII, Versailles Treaty, 28 June 1919, Article 427). This
principle recognizesthat the economicvalue of work is not inherent to the job
or to the persondoing the job. Economic valueis socially definedand ascribed.
In unionized workplaces, the union and the employer negotiate this value.
In non-unionized workplaces, employers may negotiate this value with
employees,or they may determine it unilaterally.
35. In 2004, almost one century after the principle of pay equity was
introduced, the Federal Task Force on Pay Equity reported that the wagegap
between women and men in industrialized countries continued to hover
around 25 per cent.For Canada,the task force reported that womenÕsaverage
employment income in the year 2000 was 70.8 per cent of menÕsaverage
income (Pay Equity: A New Approach to a Fundamental Right (Ottawa: Pay
Equity Task Force, 2004) at 10 and 12). This wage gap affects women as a
group and tends to be evenmore pronounced for Aboriginal women, women
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