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Author’s Note

Initially, I saw the exercise of writing a judgment in Law v. Canada ( Minister
of Employment and Immigration) merely as an opportunity to convert some
previous academic work' into a more “practical” form, partly to test how well
my theoretical ideas about equality worked in dealing with the intricacies of a
concrete case. Unlike many others involved in this enterprise, I have no prior
involvement with the case, and I had no strong views about the correct
outcome when I started. If anything, I thought that the Supreme Court of
Canada had probably gotten the right answer. I was mainly concerned that the
abstract test devised was not particularly illuminating and, for this reason, was
open to abuse and obfuscation. I was also concerned that the widespread
condemnation of the dignity element of the test laid out in Law has been too
hasty and leaves us with no constructive avenue for engagement with the
jurisprudence. I wanted to take a stab at giving more content to the idea of
human dignity in a manner consistent with the art of judicial decision making.
(I am not sure I was entirely successful at this latter objective—I fear that you
may be able to take the girl out of the academy, but you cannot entirely take
the academy out of the girl.)

In a word, I thought this was going to be a breeze. It was anything but,
and I have both gained greater appreciation for the judicial enterprise and, I
think, made my own views about equality more precise in the effort to grapple
with Law. Writing the judgment has been a profound learning experience—
both my understanding of the issues in the case and aspects of my general
account of equality changed in the process. Bringing together theory
and application deepened my understanding of each. Above all, writing this
judgment has illustrated to me once again the truth of the feminist claim that
taking gender into account makes a difference in the analysis of legal issues.
I initially did not have much sympathy for Nancy Law’s claim. Yet, this being
the Women’s Court of Canada, it seemed appropriate to consider the equality
claim not only through the lens of age but also in light of the gender

1. “Discrimination and Dignity,” reprinted in Fay Faraday et al., eds., Making Equality Rights
Real: Securing Substantive Equality under the Charter (Toronto: Irwin Law, 2006) 123.
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dynamics operating behind the scenes. For me, this transformed almost
everything about the analysis of the concrete facts. I hope the demonstration
of this transformation is evident to others.

The desire to deal with the gender implications of the age limitation
on eligibility for the Canada Pension Plan survivor benefit introduces what
some might think is an element of artificiality into the judgment. It means
dealing with an argument that was never put to the lower courts and requires
introducing new empirical material that was not before the courts. I have
tried to mitigate the artificiality by drawing only on material that is publicly
available through sources such as Statistics Canada. This raises a more
profound issue, however. I do not know why counsel decided to argue the
case exclusively on age grounds—perhaps way back in the early nineties
they thought that the explicit use of an enumerated ground of discrimination
was bound to be struck down. As it turned out, equality doctrine
was a moving target all through the period during which the case moved
through the system. Under these circumstances, it strikes me as unfair and
unwise to stick closely to the original arguments when so much has changed
in the interim. It also struck me as something of an abdication of responsibility
not to go into the sex discrimination dimension of the case simply
because the claim had not been seen in that light when the design of the
survivor pension is so much bound up with the gendered conditions that
govern women’s financial security. So I have taken some license to allow
the Women’s Court of Canada to look more broadly at the issues raised
by the case.

Given the symbolic status that Law has, both because the Supreme Court
of Canada was intending to impose order on the doctrine and because of the
influence of ““the Law test” since 1999, many may read this Women’s Court
of Canada decision looking for either a critique or endorsement of this test.
I did not approach the case either as an opportunity to lay down the law or as
a vehicle for addressing all of the concerns and criticisms that have been
voiced about the Supreme Court of Canada’s decision. While I acknowledge
the value of predictability in the law, I doubt that we are yet in a position to
lay out a test for equality violations that is capable of dealing adequately
with the range and complexity of the issues likely to arise. If this is true,
the attempt to formulate a test risks unduly constraining the development
of the law. So I have not framed my analysis as a direct response to the
Supreme Court of Canada’s approach but, rather, “decided’ the case as
I would have done in the Supreme Court of Canada’s place.

Note de Pauteure

Au commencement, je n’ai vu dans ’exercice de rédaction d’un jugement dans
laffaire Law c. Canada (Ministre de l'emploi et de ['immigration) quune
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occasion de convertir une recherche universitaire préalable' en une forme plus
«pratique», au moins en partie afin de constater a quel point mes idées
théoriques sur 1’égalité arriveraient a résoudre les subtilités dun cas concret.
Contrairement a plusieurs autres collégues participant a cette entreprise, je n’ai
aucune implication antéricure dans cette affaire et j’étais plutét ambivalente
quant au résultat au tout début. J’étais plutét portée a croire que la
Cour supréme du Canada avait probablement trouvé la solution juste. J’étais
surtout préoccupée par le fait que le critére abstrait proposé n’était pas
particulierement éclairant et, de ce fait, pouvait mener a des abus et a des
obscurcissements. J’étais aussi inquiete car la condamnation généralisée
du critére de la dignité dans ’analyse de I'arrét Law avait été trop rapide et
nous laissait sans avenue constructive pour lancer une discussion au sujet de la
jurisprudence. Je voulais tenter d’étoffer I'idée de la dignité humaine d’une
manicre conforme a I’art de I'adjudication. (Je ne suis pas persuadée d’avoir
entiérement réussi a atteindre ce dernier objectif—je crains que méme si ’'on
puisse sortir la fille du milieu universitaire, ’on ne puisse entiérement sortir
le milieu universitaire de la fille!)

Bref, je m’attendais a ce que cela se fasse en un tournemain. Il en a été
tout autrement et j’ai acquis a la fois une plus grande appréciation de
I’entreprise judiciaire et selon moi, j’ai d préciser mes propres idées quant a
I’égalité dans mon débat avec I’arrét Law. La rédaction du jugement a été une
expérience d’apprentissage importante—tant ma compréhension des questions
en litige que certains aspects de ma théorie générale sur 'égalité ont été
modifiés en conséquence. La croisée de la théorie et de son application
a enrichi ma compréhension de chaque aspect. Avant tout, la rédaction de ce
jugement m’a prouvé encore une fois la vérité de la maxime féministe en vertu
de laquelle le fait de prendre en compte le genre exerce une influence profonde
et différente sur I’analyse des questions juridiques. J’avoue que le recours
de Nancy Law ne m’était pas particulierement sympathique. Et pourtant,
il semblait appropri¢ que le Tribunal des Femmes du Canada examine la
notion d’égalité non seulement a la lumiére de ’age, mais également par la
lentille de la dynamique de genre qui opérait a Ilarricre-plan. Cela a
transformé, pour moi, la quasi-totalit¢ de I’analyse des faits concrets.
Jespére que la démonstration de cette transformation sautera de la méme
maniere aux yeux des autres.

Certaines personnes vont peut-étre trouver qu’il y a un élément artificiel a
ajouter a ce jugement ’examen des implications de genre sur la limite d’age
imposée a I'admissibilité a la pension de la survivante ou du survivant a la suite
du déces d’un conjoint ayant contribué a ce régime. En effet, cet argument n’a

1. «Discrimination and Dignity» reproduit dans Fay Faraday et al., dir., Making Equality
Rights Real: Securing Substantive Equality under the Charter, (Toronto: Irwin Law,
2006) 123.
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jamais €té invoqué devant les tribunaux inférieurs et il faut, en conséquence,
ajouter des données empiriques nouvelles que les tribunaux n’ont jamais
analysées. J’ai tenté de mitiger cette artificialité en utilisant simplement
des données qui sont a la disposition du public par des sources comme
Statistique Canada. Cela souléve une question encore plus épineuse,
cependant. Je ne sais pas pourquoi les procureures ont décidé d’invoquer
exclusivement 1’dge dans cette affaire—elles pensaient peut-étre a cette
lointaine époque du début des années 1990 que I'utilisation expresse d’un
motif de discrimination énuméré suffirait srement pour faire déclarer une
disposition invalide. De fait, les théories de I’égalité ressemblaient a du
sable mouvant durant toute la période pendant laquelle I'affaire procédait
dans les méandres du systéme judiciaire. Dans ces circonstances, il me semble
injuste et malavisé de s’en tenir aux arguments originaux quand il y a eu tant
de changements dans l'intérim. Il m’aurait semblé aussi que j’abdiquais a
mes responsabilités si j’avais renoncé a I’aspect discrimination fondée sur le
sexe en I’espece, simplement parce que la question n’avait pas été ainsi pergue
la question, alors que la conception du régime de pensions pour les survivantes
et les survivants est si intimement liée aux conditions de genre qui gouvernent
la sécurité financiere des femmes. J’ai donc pris la liberté d’autoriser
le Tribunal des Femmes du Canada a élargir les questions soulevées dans
cette affaire.

Etant donné le statut symbolique de I'arrét Law qui tient autant au fait que
la Cour supréme du Canada y concrétise son intention de mettre de I'ordre
dans ces théories qu’a l'influence subséquente du «critere de larrét Law»
depuis 1999, de nombreuses personnes vont peut-étre lire cette décision
du Tribunal des Femmes du Canada en y cherchant soit une critique soit
une approbation de ce critére. Je n’ai pas abordé l’affaire comme une
occasion d’imposer la loi ni comme un véhicule pour répondre a toutes les
préoccupations et les critiques qui ont circulé au sujet de la décision de la Cour
supréme. Méme si je reconnais la valeur de la prévisibilité en droit, je doute que
nous soyons déja dans une situation propice pour proposer un critére
de détermination des violations de I’égalité, capable de s’appliquer adéquate-
ment a toute la gamme et la complexité des questions susceptibles de survenir.
Dans la mesure ou cela est vrai, la tentative de formuler un tel critére risque
de limiter indiment I’évolution du droit. Je n’ai donc pas formulé mon analyse
en réponse directe a la démarche adoptée par la Cour supréme du Canada,
mais j’ai plutdt «rendu jugement» en I’espéce, comme je I'aurais fait a la
place de la Cour supréme.
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Le jugement du Tribunal des Femmes du Canada dans U'arrét Law c. Canada
(Ministre de ’'emploi et de I'immigration) retrace ['émergence de la notion de
dignité humaine comme pierre angulaire de ['article 15 et passe en revue les
facteurs pertinents pour conclure a une violation de cette dignité, énonces dans
la décision Law de 1999 de la Cour supréme du Canada. Ces facteurs sont
réinterprétés pour indiquer trois formes d’indignités que peuvent infliger une loi
ou une politique: d’abord, fonder la loi ou la politique sur des préjuges, ensuite,
utiliser des stéréotypes et enfin, exclure de I'accés a des bénéfices constitutifs
de dignité. En analysant la disposition du Régime de pensions du Canada (RPC)
limitant aux personnes dgees de plus de 35 ans, l'admissibilité a la pension de
la survivante ou du survivant a la suite du déces d’un conjoint ayant contribué a ce
regime, le Tribunal des Femmes est d’avis que les tribunaux inférieurs ont erré en
traitant exclusivement des différences relatives a ['dge et que leurs jugements
peignent, en conséquence, un tableau incomplet du programme et de sa raison
d’étre. En effet, la vaste majorité des récipiendaires de ces pensions sont des
femmes. Cette partie du RPC ne peut se comprendre ni s’évaluer en occultant
cette realité de genre. Refuser toute aide aux personnes qui ont moins que l'dge
prescrit a un impact disproportionné a l'égard des femmes de ce groupe d’dge.
De plus, présumer que la perte d’'un-e conjoint-e par des personnes plus jeunes ne
crée aucune difficulté financiere, méme a court terme, c’est entériner une norme
masculine, en vertu de laquelle la conjointe typique plus jeune est une personne
employée et entiecrement autonome. Etant donné les obstacles que rencontrent
typiquement les femmes dans leurs efforts pour assurer leur autosuffisance,
le bouleversement financier provoqué par le déces du conjoint peut facilement étre
serieux au point de porter atteinte a leur aptitude a vivre avec dignité et a
participer pleinement a la société. C’est pourquoi le Tribunal des Femmes
du Canada juge que les dispositions relatives aux pensions pour conjoint-e
survivant-e sont discriminatoires quant au sexe et quant a l'dge. La loi ne peut
étre sauvegardée par l'article premier, eu égard aux arguments présentés devant
les tribunaux inférieurs.

The judgment of the Women's Court of Canada in Law v. Canada (Minister of
Employment and Immigration) traces the emergence of dignity as the
touchstone of section 15 equality rights, and reviews the factors relevant to
finding a violation of dignity from the Supreme Court of Canada’s 1999 decision
in Law. These factors are reinterpreted as pointing to three forms of indignity
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that may be inflicted by law or policy. grounding law or policy in prejudice, the
use of, or reliance on, stereotype, and exclusion from dignity-constituting
benefits. In analyzing the Canada Pension Plan (CPP) limitation on eligibility
for a spousal survivor’s pension to those over age thirty-five, the Women’s Court
finds that the exclusive focus on the age-related differential treatment in the
courts below provides an incomplete picture of the program and its rationale.
The vast majority of survivor pension recipients are women, and this part of the
CPP cannot be properly understood or evaluated absent this gendered context.
Denying any assistance to those under a certain age differentially affects mainly
women in that age group. Further, the assumption that losing a spouse causes no
financial hardship to younger survivors, even in the short term, adopts a male
norm by treating as typical of younger spouses those who are employed and fully
self-sufficient. Given the roadblocks women typically encounter in their efforts to
be self-sufficient, the financial dislocation due to a spouse’s death may easily
be severe enough to impair women’s ability to live lives of dignity and
be full participants in society. Accordingly, the Women’s Court reverses the
Supreme Court decision, and holds that the CPP survivor pension scheme is
discriminatory on the combined basis of age and sex. Based on the arguments
put forward in the courts below, the legislation cannot be saved under section 1.

Reconsideration of Law v. Canada ( Minister of Employment and Immigration ),
[1999] 1S.C.R. 497 (judgment of the Supreme Court of Canada reversed).

The decision of the Women’s Court of Canada was delivered by:

DENISE REAUME

1. Introduction

1. This case concerns the constitutionality of sections 44(1)(d) and 58 of
the Canada Pension Plan, R.S.C., 1985, c. C-8 (CPP), which uses age as a
criterion of entitlement to the survivor’s pension. The issue is whether the
provisions infringe section 15(1) of the Canadian Charter of Rights and
Freedoms, Part 1 of the Constitution Act 1982, being Schedule B to the Canada
Act, 1982 (U.K.), 1982, c. 11, and, if so, whether the infringement is justified
under section 1 of the Charter.

2. This case came before the Supreme Court of Canada at a time of great
turmoil in the development of section 15 jurisprudence. In three important
cases in 1995, the Court had failed to achieve consensus about the central
ingredients of the section 15 analysis. (Miron v. Trudel, [1995] 2S.C.R. 418,
Egan v. A-G. Canada, [1995] 2S.C.R. 513, and Thibaudeau v. Canada, [1995]
2S.C.R. 627.) In dealing with Ms. Law’s challenge to the CPP, the Supreme
Court of Canada sought to rectify this situation and apparently succeeded in
uniting the Court around a general approach to section 15 cases. Central to
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this endeavour is the identification of human dignity as an underlying value of
section 15. An inquiry into whether a distinction violates human dignity,
whether explicit or de facto, forms the third step of the test outlined by the
Supreme Court of Canada.

3. While it has become increasingly evident in the case law that some
substantive foundation is necessary for section 15, the concept of human
dignity as invoked by the Supreme Court of Canada in its decision in Law
lacks precision. It is in danger of being used as a cover for judicial timidity or
incomprehension of the social and legal mechanisms that impose and reinforce
disadvantage. When this happens, the result is to reinforce and entrench the
derogatory and demeaning attitudes or effects imposed by the challenged
legislation or policy instead of eradicating them. For this reason, the concept
itself has attracted much criticism (see, for example, Sheilah Martin,
“Balancing Individual Rights to Equality and Social Goods” (2001) 80
Canadian Bar Review 299 at 328-30; June Ross, “A Flawed Synthesis of the
Law” (2000) 11 Constitutional Forum 74 at 83; and R. Gibbins, “How in the
World Can You Contest Equal Human Dignity” (2000) 12 National Journal
of Constitutional Law 25).

4. This reconsideration provides the Women’s Court of Canada an
opportunity to re-frame the role of human dignity in the section 15 analysis
so that it may help, rather than hinder, the articulation of a meaningful
conception of substantive equality. The Supreme Court of Canada has
attempted to organize a range of factors that play a role in finding discrimi-
nation in past cases and has loosely tied them to the concept of dignity. It has
failed, however, to really grapple with the underlying value of human dignity.

5. In particular, the Supreme Court of Canada has not fully grasped the
range of ways in which legislation or policy is capable of violating human
dignity. For this reason, its test comes across as a mechanical checklist of
factors to be looked for in any given case without an adequate understanding
of why and when they are significant. This makes it easy for courts to pick and
choose among the factors and deny equality claims without providing a clear
and satisfactory justification. In the process, the constitutional guarantee of
equality is in danger of being watered down.

6. Despite the gendered social circumstances to which the survivor benefit
responds, this case was not argued as a sex discrimination case but rather was
argued exclusively on the basis of age. A very important dimension of the
constitutionality of these provisions was therefore not examined. Given the
claimant’s failure to raise sex discrimination, and the absence of intervenors
before the Court, the Supreme Court of Canada would have been wise to have
appointed amicus curiae to present arguments about the gender implications of
the progressive denial of benefits to those below age forty-five.

7. This decision seeks to make up for that oversight, drawing on publicly
available data about women’s position in the workforce and the family.
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Indeed, attention to gender transforms the understanding of the equality issue
in this case—the focus should not be primarily on the effects on surviving
spouses under forty-five but also on the effects on younger women who survive
their spouses. The grounds of age and sex are intricately intertwined, but the
significance of the negative effects of exclusion from the survivor benefit flow
largely from women’s subordinate status in the labour market. The failure of
the legislature to take account of the specific conditions that women face in the
workforce amounts to imposing a male norm on women under the age of
forty-five. Expecting younger women to ““bounce back™ after the death of a
spouse just as a man could, despite the greater obstacles that women face in the
workforce, can have serious, long-term consequences for women’s ultimate
financial security. The interests threatened are sufficiently vital to implicate
human dignity.

I1. Factual Context

8. The CPP is a compulsory social insurance scheme enacted in 1965 to
provide contributors and their families with reasonable minimum levels of
income upon the retirement, disability, or death of the wage earner (see House
of Commons Debates, 26th Parl., 2nd Sess., vol. 6, 10 August 1964, at p. 6636).
One aspect of the scheme is the survivor’s pension. This monthly benefit is paid
to a surviving spouse whose deceased partner has made sufficient contribu-
tions to the CPP and who meets the eligibility criteria specified in section
44(1)(d), namely an age threshold, responsibility for dependent children, or
disability.

9. A claimant who is over the age of forty-five at the time of the
contributor’s death, or is maintaining dependent children of the deceased
contributor, or is (or becomes) disabled is entitled to receive a full survivor’s
pension. However, section 58 gradually reduces this pension for able-bodied
surviving spouses without dependent children who are between the ages of
thirty-five and forty-five. Able-bodied surviving spouses without dependent
children who are under thirty-five at the time of the death of the contributor
are precluded from receiving a survivor’s pension until they reach the age of
sixty-five.

10. The appellant, Nancy Law, married Jason Law in 1980. Mr. Law died
in 1990 at the age of fifty, having contributed to the CPP for twenty-two years.
Ms. Law was only thirty years old. The couple had no children. They worked
together in a family business. According to the Pension Appeals Board’s
rendition of the facts, Ms. Law carried on the business after her husband’s
death, but it was not as successful as it had been.

11. The appellant’s application to receive survivor’s benefits was denied
because she was under thirty-five, not disabled, and had no dependent
children. She unsuccessfully appealed to the Minister of National Health and






