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Authors’ Note

Some of the authors of this judgment have a history with Gosselin v. Quebec
(Attorney General) that pre-dates the creation of the Women’s Court of
Canada. Rachel Cox and Gwen Brodsky were co-counsel to the National
Association of Women and the Law (NAWL) in its 2001 intervention in
Gosselin at the Supreme Court of Canada. Shelagh Day was an advisor
to NAWL’s legal team in that litigation. Kate Stephenson was not
directly involved in the Gosselin case, but her work as a leading anti-poverty
litigator makes her intimately familiar with the reasoning and outcome.
Each of the authors has been affected by the Supreme Court of Canada’s
decision. Rachel Cox, who lived in Montréal in the 1980s when the Social Aid
Regulation reduced young people’s welfare benefit by two-thirds, felt keenly
the gulf between the reality of the time and the Supreme Court of Canada’s
characterization of the scheme as ‘“an affirmation of [young people’s]
potential” and dignity.

For those living in Québec in the 1980s, the reason for the reduced rate was
clear: to save the government money. Even if people disagreed about whether
that was right or wrong, no one believed at the time that the government
had designed the scheme in a sincere effort to help young people on welfare.
There was a recession and somebody had to pay. Simply put, the court case
was about whether or not it was legal for the government to make already very
poor welfare recipients pay so much of the cost. As for the workfare programs,
once the government decided that it could not afford to keep its electoral
promise to do away with the reduced rate, the programs were just a guilty
afterthought. Like the scarce life boats on the Titanic that were appropriated
by the wealthier passengers, the workfare programs saved some of the fittest,
most functional, and most employable young welfare recipients from total
destitution, leaving the majority to fend for themselves.

In any hearing before the courts, a particular situation, such as Louise
Gosselin’s, is described, usually years after the fact, through testimony and
exhibits and other documentation. Choices are made. Some aspects of the
situation are described in testimony or written and filed in evidence;
others are not. The case takes on a life of its own. The judge chooses
which of the multitude of facts that made it into evidence to report in his
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or her decision. This decision then becomes the official version of what
happened. Inevitably, the decision distills the facts, crystallizing some while
others fade away. The Supreme Court of Canada decision has become the
official version of Louise Gosselin’s story. However, this official version was
constructed through a long and convoluted judicial process that started in the
gritty streets of Montreal and finished in the polished marble halls of the
Supreme Court of Canada in Ottawa. It seemed important to us to tell the
story differently.

It also seemed important to construct a legal argument that is more caring,
more feminist, and—we claim—more authentically Canadian than the one
issued by the majority of the Supreme Court of Canada. The majority’s decision
alienated us from an institution we care about, and the apparent indifference
of some members of the Court to the unnecessary suffering of young women
and men living in poverty struck us as being in conflict with central Canadian
and Queébec values.

At the 2005 inaugural meeting of the Women’s Court of Canada at
Jackson’s Point in Ontario, in the company of women who think hard and care
deeply about equality jurisprudence and about the rights of women and men
who are disadvantaged, we concluded that if the fashionable concept of
constitutional dialogue is to mean something lively and rich, its participants
must be expanded beyond courts and governments to include the groups who
are the intended beneficiaries of equality rights. We were reminded that
the Supreme Court of Canada judges, while being very important because
of the status and authority of the institution they serve, are not the only
decision makers that matter. The world outside the Court is also made up of
decision makers whose exercise of judgment, and ongoing participation in
constructive and engaged criticism of the Court, is crucial to the integrity and
vitality of constitutional jurisprudence.

We decided to participate in the Women’s Court’s reconsideration of
Gosselin because we believe that sections 15 and 7 of the Canadian Charter
of Rights and Freedoms and section 45 of the Québec Charter of Human Rights
and Freedoms are fully capable of addressing poverty issues and that the
reluctance of courts in Canada to interpret them in this way reflects what
Louise Arbour has called ““judicial timidity.”

We wrote the Women’s Court judgment to show that, even on a narrow
understanding of equality rights that is preoccupied with the evil of invidious
stereotypes, the withholding of welfare benefits from young women and
men by the government of Québec was discriminatory. The reduced rate rested
on a stereotype of young people as freeloaders—unwilling to seek education or
job training unless coerced. However, although we believe that Louise
Gosselin’s claim should have succeeded based on a version of section 15 that is
grounded in an anti-stereotyping principle, so blatant is the negative
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stereotyping in this case, and so shocking is the majority’s refusal to
acknowledge the problem, we also felt compelled to go beyond an analysis
based on stereotyping. In our view, a substantive reading of section 15 reveals
that governments in Canada have a positive obligation to provide adequate
social assistance to persons in need because social assistance is an equality-
constituting benefit.

The implications of our analysis are far-reaching and perhaps controversial.
We believe that section 15 would be violated if the Québec legislature
had chosen to reduce the social assistance of a// recipients to less than a
subsistence rate, if it had eliminated social assistance entirely, or if it had
decided to subject some recipients to a reduced rate based on an entirely
arbitrary, though perhaps not stereotypical, classification.

A robust exploration of the idea that section 15 has an irreducible core
has been rendered necessary by the propensity of courts to fail to perceive
the operation of stereotypical thinking when it is systemic and applied to
society’s most disadvantaged groups and by the license that governments
believe they have to erode social programs and to respond to successful
equality rights challenges by equalizing downwards. Vulnerable Canadians
need the guardians of their section 15 equality rights to tell governments
that there are some benefits and protections that are so essential to the
inherent equality of the person that there is a constitutional obligation on
governments to provide them and to ensure their adequacy. A subsistence
income adequate to ensure access to food, clothing, and housing is such
a benefit.

Similarly, in our view, sections 7 of the Charter and 45 of the Québec
Charter deserve serious attention from the Court that they did not receive.
We do not believe that section 7 can be read merely as a negative right.
It creates a positive obligation on governments to provide protection against
deprivations of life and security of the person that are caused by extreme
poverty. Section 45 of the Québec Charter goes farther in recognizing that the
right to food, clothing, and housing underpins the effective exercise and
enjoyment of all other fundamental rights and freedoms than any other human
rights legislation in Canada. In Gosselin, the Supreme Court of Canada
recognized that section 45 requires the Québec government to provide social
assistance measures but concluded that the adequacy of the particular
measures adopted is beyond the reach of the courts, confirming but,
at the same time, seriously limiting the justiciability of the rights granted by
section 45.

It was important to us to resist the tendency of other Canadian courts to
give rights a “thin and impoverished” reading when social programs and
economic benefits are at stake. The commitment to positive obligations is not a
“stretch” under the Canadian and Québec Charters, as Canadian courts tend
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to suggest. On the contrary, the exclusion of such obligations is a stretch,
requiring reasoning that is not consistent with the interests that appear to be
clearly protected by the plain words of the documents and by the values
underlying them'.

1. A French translation of the W.C.C. decision in Gosselin, including this “Author’s note”
begins at p. 255
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The Women’s Court of Canada reconsiders the 2002 decision in Gosselin
v. Quebec (Attorney General), in which the Supreme Court of Canada ruled that
section 29(a) of Québec’s Regulation Respecting Social Aid, which reduced the
welfare rate of recipients under the age of thirty to below subsistence level,
did not violate sections 7 or 15 of the Canadian Charter of Rights and Freedoms
or section 45 of the Québec Charter of Rights and Freedoms. According to the
Women’s Court, the Regulation creates an impermissible distinction based on
age; in addition, age combined with reliance on social assistance is an analogous
ground for the purposes of section 15 of the Canadian Charter. Withholding
from the under-thirty age group the amount of social assistance deemed necessary
by the government itself to meet basic needs reveals that the scheme rests
on stereotypical assumptions that these recipients are lax, unmotivated,
and unwilling to seek work unless coerced into it. Section 15 is also violated by
withholding essential dignity and equality - constituting benefits from a portion of
the population. The reduced rate jeopardizes the right to adequate food, shelter,
clothing, and security of the person, coerces some women into prostitution and
survival sex, and makes them more vulnerable to violence and harassment. These
are further assaults on human dignity, contrary to section 15.

The Women’s Court further finds that the Regulation violates section 7 of
the Canadian Charter. Economic interests that seriously affect physical and
psychological integrity should not be excluded from Charter protection, rather,
section 7 should be interpreted so as to protect against the deprivations of life and
security of the person that are caused by extreme poverty, and so as to create
a positive obligation to create an adequate welfare scheme. The Regulation
violate the rights to life and security of the person, and does not accord with the
principles of fundamental justice. It is a basic tenet of Canadian justice that
our laws must not permit or create circumstances that deprive persons of the basic
necessities of life. Through arbitrariness and over-breadth, fundamental justice is
also violated. When section 7 of the Charter is violated, there is arguably no
need to consider section 1, but the Regulation cannot be justified in any event.

The Regulation also violates section 45 of the Québec Charter. Reflecting
international norms, section 45 creates an obligation to ensure subsistence needs
are provided for in legislation. The government had already set the level of
financial assistance needed to ensure an acceptable standard of living within
the meaning of section 45. After setting this level, choosing to cut the rate of
under-thirty recipients to well below this line constitutes a clear violation
of the provision.

The Women’s Court finds that, pursuant to section 52 of the Constitution
Act, 1982, section 29(a) of the Regulation was invalid during the years 1985 to
1989. The Court awards damages under section 24(1) of the Charter.
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Under section 49 of the Québec Charter, the Court orders both cessation of the
law and compensation.

Reconsideration of Gosselin v. Québec ( Attorney General), [2002] 4S.C.R. 429
(judgment of the Supreme Court of Canada reversed).

The decision of the Women’s Court of Canada was delivered by:

GWEN BRODSKY, RACHEL COX, SHELAGH DAY, AND
KATE STEPHENSON

1. Introduction

1. Louise Gosselin was born in 1959. Her life has often been a hard one.
Sometimes she has been a low-paid worker in Canada’s service and care
industries and sometimes she has been a recipient of social assistance. As a
woman with a low income, she has struggled to survive socially, emotionally,
and economically. The Women’s Court of Canada recognizes that she has
faced and overcome many difficulties and shown courage in bringing her own
case forward to test an important point of law and principle.

2. In 1984, the Québec government altered its social assistance scheme to
reduce the benefit rate to which single recipients who were under thirty and
able to work were entitled if they did not participate in workfare-type
programs (“‘employability programs’).

3. Louise Gosselin was eligible for, and received, social assistance
intermittently between 1985 and 1989. As a result of her age, she was subject
to the reduced rate. Louise Gosselin asked the Supreme Court of Canada to
find that the reduced rate payable to her and to others under thirty violated the
right to equality and the right to life, liberty, and security of the person under
sections 15 and 7 of the Canadian Charter of Rights and Freedoms, Part 1 of the
Constitution Act 1982, being Schedule B to the Canada Act, 1982 (U.K.), 1982,
c. 11, as well as the right under section 45 of the Québec Charter of Human
Rights and Freedoms, R.S.Q. ¢. C-12, to measures of financial assistance and
social measures susceptible of ensuring an acceptable standard of living.
As a remedy, Ms. Gosselin asked the Supreme Court of Canada to order the
Québec government to pay the difference between the reduced rate and the
regular rate to all the individuals under thirty who received the lower base rate
between 27 February 1987, when the claim was filed, and 31 July 1989, when
the challenged provision was repealed. Ms. Gosselin claimed this remedy on
behalf of over 75,000 under-thirty welfare recipients. The Supreme Court of
Canada dismissed her claim.

4. The Women’s Court of Canada decided to reconsider Ms. Gosselin’s
case because, in our view, the Supreme Court of Canada’s decision in
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Gosselin v. Québec (Attorney General), [2002] 4 S.C.R. 429 [Gosselin SCC] was
not reflective of the broad and purposive approach to the Canadian Charter
and the Québec Charter that the Court has espoused. We find that Ms.
Gosselin succeeds in her claim on all of the asserted grounds, and we grant
the remedy requested.

I1. Factual Context

5. The scheme challenged in this case is contained in the 1984
amendments to the regulations under the Social Aid Act, R.S.Q., c. A-16
(SAA), as amended by An Act to Amend the Social Aid Act, S.Q. 1984, ¢.5 and
the Regulation Respecting Social Aid, R.R.Q., c. A-16, r. 1 (RRSA)." Under
these new regulations, in 1987, single recipients thirty years of age and over
were entitled to receive $466 dollars a month. Section 23 of the RRSA
stipulated that these were the amounts necessary for an adult to meet basic
needs. However, section 29(a) of the RRSA provided that recipients under age
thirty and able to work were entitled to receive not more than $170.

6. The under-thirty year olds could increase their benefit rate by
participating in any of three different ‘“employability programs’: the
Remedial Education Program, the Community Work Program, and the On-
the-Job Training Program (S4A4; and RSAA, s. 35.0.1-35.0.2). Participation
could result in increasing one’s welfare rate for the period of involvement.
Under-thirty year old participants in the Remedial Education Program had
their rate topped up to $100 dollars less than the regular rate. Under-thirty
year olds in the other two programs could receive the regular rate while
participating.

7. However, these programs did not provide all of the under thirty-year
olds with access to the regular rate of social assistance or even to the lower
Remedial Education Program rate. As noted by Justice Michel Bastarache,
there were 85,000 under-thirty recipients, but only 30,000 spaces in the
programs offered, and these spaces were also available to thirty-and-over
welfare recipients (Gosselin SCC, at para. 241).

8. In addition, as catalogued by Bastarache J., the programs had
eligibility criteria and restrictions that made them not open to all the under-
thirty welfare recipients. Originally, the Remedial Education Program was not
available to illiterate people at all nor was it ever available to those who had
only completed elementary school, left their studies for less than nine months,
or been financially independent of their parents for less than six months
(Gosselin SCC, at para. 160 and 277). Those who had been on social assistance
for twelve months had priority over others for the Community Work Program

1. The text of the revised regulations as reproduced in the judgment of Bastarache J. in Gosselin
SCC is provided in Appendix 1.
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(Gosselin SCC, at para. 279). The On-the-job Training Program was not open
to people with a college diploma nor to recipients who had been away from
regular studies for less than twelve months (Gosselin SCC, at para. 279). Each
placement was for a fixed period of time, after which applicants were expected
to find work or apply for another program.

9. Furthermore, the increased rate was not paid while awaiting placement
in an available program or between placements. As noted by Bastarache J.,
there were waiting periods (Gosselin SCC, at para. 180). If an under-thirty
recipient was eligible, he or she had to wait for the beginning of classes or for a
training assignment and, in the meantime, received only the reduced rate. After
participation in a given program, under-thirty year olds were again reduced to
the lower base rate in between participation in programs. This was the
experience of Louise Gosselin. She did her best to participate in the
employability programs that were available to her, but her social assistance
was repeatedly reduced to the lower rate when she was not working or
involved in programs.

10. Of all of the participants in the three employability programs, only
48.8 per cent were recipients who were subject to the reduced rate (Gosselin v.
Québec, [1999] R.J.Q. 1033, para. 286 [Gosselin Q.C.A.] (per Justice Michel
Robert)). The rest were other recipients, either unable to work, thirty years of
age and over, or single parents—all receiving the regular rate plus an
additional amount while they participated in the employability programs
(SAA4 at sections 6 and 11.2; and RRSA at sections 35.0.1-35.0.2).
Approximately one-third of recipients on the reduced rate participated in
the programs (Gosselin SCC, at para. 8). And approximately 11.2 per cent of
participants in the under-thirty group were thereby returned to the regular rate
(Gosselin SCC, at para. 180 and 239). The rest of the under-thirty individuals
who received any top-up were in the Remedial Education Program and
therefore confined to its lower rate during participation.

11. For all of these reasons, the government’s employability programs
were structurally incapable of allowing all of the under-thirty recipients to
reach the regular rate of welfare, which is defined as being necessary to meet
basic needs by section 23 of the RRSA: (1) not all of the programs provided
participants with a full top-up to the basic level; (2) there were temporal gaps
in the availability of the various programs to willing participants; (3) welfare
recipients who were illiterate or severely under-educated, or “over-educated”
could not participate in certain programs; and (4) only 30,000 program places
were available although there were over 75,000 under-thirty welfare recipients.
12. The reduced rate did not provide enough income to allow the men
and women in the under-thirty group to meet basic needs for food, clothing,
and shelter. The evidence shows that members of the under-thirty
group resorted to degrading and criminalized survival strategies, such as
begging and petty theft. Living on the reduced rate had severe physical
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and psychological effects. These young women and men were often homeless
and malnourished. They experienced psychological stress, anxiety, and
despair. Louise Gosselin herself attempted suicide (Gosselin SCC, at paras.
163-70 and 270 (testimony of psychologist D. Gratton, vol. 2, at 320-1; P-7,
vol. 6, at 1039; P-9, vol. 8, at 1409; P-9.2, vol. 8, at 1440 and 1443; P-10, vol. 9,
at 1559; and testimony of L. Gosselin, vol. 1, at 103; P-6, vol. 5, at 879).

13. Louise Gosselin testified that when she reached her thirtieth birthday
and became eligible for the regular rate of social assistance, she felt as though
she had won a victory, simply by managing to stay alive (Gosselin SCC,
testimony of L. Gosselin, vol. 1, at 143).

I11. Judicial History

14. In the Québec Superior Court, the trial judge, Justice Paul Reeves
held that the claim was not supported by the evidence and that the distinction
made by Québec’s social assistance regime was not discriminatory under
section 15 of the Canadian Charter because it was based on genuine
considerations that corresponded to relevant characteristics of the under-
thirty age group, including the importance of providing under-thirty year olds
with incentives to get training and work experience in the face of widespread
youth unemployment (Gosselin v. Québec, [1992] R.J.Q. 1647 [Gosselin Sup.
Ct]). He dismissed Ms. Gosselin’s section 7 claim, holding that section 7’s
protection of security of the person does not extend to economic security and
does not create a constitutional right to be free from poverty. He also rejected
the claim under section 45 of the Québec Charter on the ground that it does
not create an entitlement to a particular level of state assistance.

15. In the Québec Court of Appeal, Justice Louise Mailhot found this
case indistinguishable from Law v. Canada (Minister of Employment and
Immigration), [1999] 1S.C.R. 497, and dismissed the section 15 claim
accordingly (Gosselin Q.C.A.). Justice Jean-Louis Baudouin found that
Québec’s social assistance scheme breached section 15, but he found the
breach was justified under section 1 of the Canadian Charter. Justice
Michel Robert found the social assistance scheme breached section 15 of the
Canadian Charter and was not saved by section 1, but he dismissed the claim
for damages as inappropriate. All three judges agreed that section 7 of the
Canadian Charter was not engaged in this case. Regarding section 45 of the
Québec Charter, only Robert J.A. found a breach, for which he held damages
were unavailable.

16. The Supreme Court of Canada was starkly divided. Five of the judges
found no violation of section 15. The majority decision was written by Chief
Justice Beverley McLachlin, with Justices Charles Gonthier, Frank lacobucci,
John Major, and Ian Binnie concurring. In dissent, were four judges: Justices
Michel Bastarache, Louise Arbour, Louis LeBel and Claire L’Heureux-Dubé.
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The main dissenting opinion on section 15 was authored by Bastarache
J. LeBel and LOHeureux-DubelJ. wrote separatesection 15 opinions.

17. The majority, applying the framework enunciatedin Law, found that
the appellant Louise Gosselin had OOnalemonstrated that the government
treated her as lessworthy than older welfare recipients simply becauseit
conditioned increased welfare payments on her participation in programs
designedspecifically to integrate her into the workforce and to promote her
long-term self-sufficiencyQ@osselinSCC, at para. 19).

18. In the majorityOsview, the evidenceestablishedthat the governmentOs
purposewasto help young adults achievelong-term autonomy (GosselinSCC,
at paras.27,43b4,and 65), by creating an incentiveto compelyoung adults to
participate in training programs that would increase their employability
(at paras. 41D2).According to the majority, this purpose was not basedon
stereotypebecauset OOcorrespondénl the actual needsand circumstancesof
individuals under 300@t para. 38) and was OOaatffirmation of their potentialO0
(at para. 19). In the view of the majority, young adults do not suffer from pre-
existing social disadvantageor susceptibility to negative preconceptionssuch
that legislative distinctions affecting them should be carefully scrutinized
(at paras. 30D2,35, and 68). In addition, the majority found no evidenceof
harmful effects, other than the fact that some under-thirty individuals may
have fallen OOthrougthe cracks of the systemand suffered povertyO@t para.
54). This fact was not, in the majorityOsview, sufficient to establish adverse
effects(at paras. 55P6).

19. The majority also found no evidencethat any welfare recipient under
the ageof thirty who wantedto participate in the employability programswas
refusedenrolment (GosselinSCC, at paras. 46D7).

20. In summary, the majority ruled that there wasno section15 violation
because(1) there was no pre-existing disadvantagebecauseyoung people are
not a disadvantagedgroup; (2) there was no lack of correspondencebetween
the program and the actual circumstancesof the under-thirty year olds, in
purposeor effect; (3) the evidencewas insufficient to establishadverseeffects
on the under-thirty group from being on the reducedrate; and (4) there was
no overall impact that undermined dignity (Gosselin SCC, at para. 68).
The majority relied heavily when justifying its decision on the espoused
intent of the government of Quebec to help young unemployed men and
women.

21. Regarding section 7, sevenjudgesof the SupremeCourt of Canada
found no violation. The main section 7 opinion, with which lacobucci,
Gonthier, Major, and Binnie JJ. agreed, was written by McLachlin C.J.
Bastaracheand LeBel JJ. eachwrote separateconcurring opinions with respect
to the scope of section 7. Arbour and LOHeureux-DubeJJ. found the
regulation to bein violation of section7. Arbour J. wrote the main dissenting
opinion on section 7, and LOHeureux-Dubel. wrote supplementaryreasons.






